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After years of economic booming in China, especially after China's 
entering into WTO, more multinational companies become actively in 
targeting Chinese domestic enterprises and making mergers and 
acquisitions transactions in China. In response to this foreign investment 
trend and climate, Chinese government has recently released Regulations 
on Mergers and Acquisitions ("M&A") of Domestic Enterprises by 
Foreign Investors and Anti-Monopoly Law.  
There have been many researches on the subject of M&As by foreign 
investors in China, with most of the views taken from Chinese 
perspective. On the other hands, there appears no much research on the 
said subject from foreign investors' perspective. The purpose of this paper 
is to carry out the research on M&A in China specially from Australian 
investors' perspective, to discuss key legal factors that Australian 
investors must know prior to entering into M&As in China. To outline, 
this paper will focus on the following: 
Chapter 1 indicates the investment climate in China with the trend of 
foreign investments into China by M&As of domestic 
enterprises, and introduces the applicable laws and regulations; 














consider prior to M&As in China, by analysing the basic 
features of M&A of domestic enterprises by foreign 
investors; comparative study on approval and registration 
for M&As in China and in Australia; and comparative 
study on merger control in China and in Australia; and 
Chapter 3 provides the comments or suggestions so as to overcome the     
   practical problems for the law implementations. 
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Chapter 1  Introduction 
 
Throughout Asia, M&A boomed tremendously in 2007 and this steady 
deal flow continued into early 2008.  Despite this robust performance, 
there is widespread concern over the impact of the credit crisis in the US 
on the global economy.  For M&A in US, 2008 had ended on 15 
September when the day Lehman Brothers filed for bankruptcy and 
Merrill Lynch was taken over by Bank of America. The deal makers in 
developed markets are becoming somewhat more conservative in 
identifying targets and making deals. 
Within China, over the past a few years, multinational manufacturers 
have expanded production aiming to streamline costs, increase profit 
margins and expand into one of the world's fastest-growing consumer 
markets. The classic route for foreign investors was to establish an 
equity joint venture, a co-operative joint venture or a wholly 
foreign-owned enterprise in China. 
Instead of launching the start-ups, more and more foreign investors are 
now considering M&As of domestic enterprises in China, while 
traditional joint ventures are increasingly rejected in favour of majority 
shareholdings, if not full ownership. As well as low labour costs, foreign 
investors are placing greater emphasis on goodwill, supply of raw 















market share more quickly.  
Until recently China had no systematic law on M&As. To meet the 
challenges of WTO entry, China has been readjusting its foreign 
investment policies, shifting the emphasis from traditional joint and 
cooperative ventures to transational purchases. 
To cope with the trend of foreign investments into China by M&As of 
domestic enterprises, China has issued Regulations on Mergers and 
Acquisitions of Domestic Enterprises by Foreign Investors ("the M&A 
Regulations"), effective 8 September 2006. The Regulations provide 
foreign investors with broader opportunities to acquire shares in 
State-owned enterprises and domestic enterprises. The M&A Regulations 
increase disclosure, transparency and certainty in the M&A regulatory 
regime and seek to ensure that state assets are not sold or transferred at 
below what the PRC government regards as their proper value. They 
make it possible for M&As to be structured with more certainty.  
Furthermore, the Anti-Monopoly Law ("AML") came into effect on 1 
August 2008 and aims to provide a comprehensive framework for 
regulating market competition in China. It is expected to have a more 
significant impact on foreign investment than the existing PRC laws and 
regulations on anti-competitive conduct. As such, the M&A of domestic 














checks in addition to the approvals and registration with the government 
authorities as required by the M&A Regulations. In the recent merger 
proposal of "Coca-Cola & Huiyuan", MOFCOM has applied the AML to 
review and disapprove the proposed merger, with the significant impact 
on the future major M&As by foreign investors in China. 
 
Chapter 2 Key Legal Factors for Australian Investors to Consider 
prior to M&As in China 
While we have seen the Asian economies go through an unprecedented 
period of economic development, led by the opening of China, there are 
significant risks behind the scene, particularly having regard to 
regulatory uncertainties and fundamental cultural differences. If 
Australian Investors are keen to take part into the M&A deals in China, it 
is necessary for them to understand the key legal factors prior to identify 
the targets for proposing M&A transactions.  The Chapter will discuss 
the key legal factors such as the basic features of M&As by foreign 
investors in China, the requirement of pre-merger notification and 
approval, as well as the merger control regime. 
As currently viewed by Ministry of Commerce ("MOFCOM") in China, 
the M&A Regulations apply to any target enterprise established as a 
company under PRC Company Law. As such, they apply to limited 














State-owned enterprises organized as limited liability companies and 
companies limited by shares.  
The forms and specific details for the M&As in China may different 
from the ones in Australia.  It is necessary to know the basic features of 
M&As in China. 
 
Section  1  Basic Features of M&A by Foreign Investors in China 
 
1   The basic types of M&A  
Under the Regulations, the basic types of M&As of domestic enterprise 
in China by foreign investors include equity M&A and asset M&A. 
Similarly, M&A in Australia by foreign investors, usually takes the form 
of either a share acquisition, or an asset acquisition when the assets of a 
business are purchased.  
1.1  Equity M&A (股权并购) in China 
Equity M&A means that foreign investors, by agreement, purchase 
equity interest from shareholders of domestic enterprise with no foreign 
investment or subscribe to the increase in the registered capital of the 
domestic company, and as the result, such domestic company changes 















If the contribution made by a foreign investor to the registered capital of 
the enterprise established after the merger or acquisition is more than 
25%, such an enterprise shall be treated as a foreign investment 
enterprise.  
In the case of industries where no wholly foreign ownership is allowed 
under the Guidance Catalog of Foreign Investment Industries, any 
merger or acquisition of a domestic enterprise engaging in the industry 
shall not lead to the foreign investors' ownership of all equity interest in 
the acquired enterprise; In the case of industries which require the 
Chinese party to be controlling or relatively controlling, the Chinese 
party shall remain to be in the controlling or relatively controlling 
position in the acquired enterprise after any merger or acquisition of the 
domestic enterprise engaging in such industries; In the case of industries 
where operation by foreign investors is prohibited, no foreign investors 
may merge with or acquire any enterprise engaging in such industries. 
 
1.2  Asset M&A (资产并购) in China 
The foreign investors can establish a foreign investment enterprise and 
then, through such enterprise, purchase the assets of a domestic 
enterprise by agreement and operate such assets; or the foreign investors 
can purchase the assets of a domestic enterprise by agreement and use 














operate such assets.  
 
 
2  Asset Appraisal (资产评估) 
The acquisition price must be based on an asset appraisal and that 
transaction involving state-owned equity interests or assets must comply 
with special regulations on the management of state-owned assets. 
Reflecting the government's sensitivity to tax evasion, the dissipation of 
assets at below fair value and the use of M&A transactions to move 
assets offshore, the rules expressly prohibit setting an acquisition price 
significantly below the appraised value of the assets to be sold. Within 
these boundaries, existing laws and regulations generally allow the 
parties to freely negotiate the transfer price, which means the parties 
could affect a share or asset transfer at a very low price if this was 
supported by an appraisal.  
Under the M&A Regulations, a domestic appraiser must be used. 
However, what often happens is that a foreign investor will also appoint 
its own appraiser to provide benchmark for the value of the assets and to 
assist in the negotiations with the domestic valuer. 
 














A disposal of shares does not affect the creditors rights of a domestic 
enterprise. Debts and creditors’ rights remain with the enterprise after its 
conversion to a foreign invested enterprise.  
However, the selling domestic enterprise retains its debts and creditors’ 
rights under an asset purchase transaction . 
The parties to the transaction, creditors and other unspecified parties can 
enter into separate contractual arrangements regarding the disposition of 
the obligations and creditors’ rights of the merged or acquired domestic 
enterprise. However, separate contractual arrangement must not create 
any harmful effect to any third party or the public. (Art. 13 of M&A 
Regulations) 
This is common as most of Australian investors would consider the 
creditors' rights in the M&A proposal.  
 
4   Payment of Consideration 
The general rule for purchases of equity or of assets is that the purchaser 
must pay the seller within three months after issuance of the business 
license of the foreign invested enterprise created as a result of the equity 
or asset purchase transaction. However, an extension may be granted 
with approval, so that 60% is payable within six months after issuance of 

















5  Registered Capital Share 
In the case of an acquisition of equity interests from existing domestic 
shareholders, the registered capital of the resulting foreign invested 
enterprise shall be the same as that of the original domestic entity.  
On the other hand, if a foreign investor subscribing for the increased 
portion of registered capital of the resulting foreign invested enterprise, 
the registered capital of the resulting foreign invested enterprise will be 
the sum of the original registered capital and the newly subscribed 
capital. The relative ownership percentages between the foreign investor 
and the existing domestic shareholders will be negotiated between the 
parties based on the appraised value of the assets of the original domestic 
entity (Art. 18 of M&A Regulations). 
The concept of "registered capital" may be new for some Australian 
investors, as they are familiar with "paid up capital". 
 
6  Ratios between Registered Capital and Total Investment 
Under the M&A Regulations, where a foreign investor mergers a 














based on the registered capital of the resulting foreign invested enterprise 
shall be determined according to the following proportions: 
(1) if registered capital is US$2.1 million or less, the total amount of 
investment shall not exceed 10/7 of registered capital; 
(2) if registered capital is greater than US$2.1 million but less than US$5 
million, the total amount of investment shall not exceed two times 
registered capital; 
(3) if registered capital is greater than US$5 million but less than US$12 
million, the total amount of investment shall not exceed 2.5 times the 
registered capital; and 
(4) if registered capital is greater than US$12 million, the total amount of 
investment shall not exceed three times the registered capital. 
In Australia, there is no such ratios requirement for the M&A.   
 
 
Section 2  Comparative Study on Approval and Registration for  
  M&As in China and in Australia  
 
1.  China 
In China, when merging a domestic enterprise to establish a 














relevant authorities in accordance with the Regulations, and make 
registration of modification or establishment in the registration authority 
(Article 6, M&A Regulations).  
The approval authority shall refer to the Ministry of Commerce ("the 
MOFCOM") or the provincial department of commerce ("the provincial 
approval authority"); the registration authority shall refer to the State 
Administration for Industry and Commerce ("the SAIC") or its 
authorized local administration for industry and commerce; and the 
foreign exchange administrative authority shall refer to the State 
Administration of Foreign Exchange ("the SAFE") or its branches at 
local level. 
 
1.1  The requirement for approval by MOFCOM: 
In general, the approval authority shall decide on whether or not to grant 
the approval within thirty (30) days as of the receipt of all the documents 
submitted. If the approval authority decides to grant the approval, it shall 
issue a Certificate of Approval.  
However, official clearance should be taken for those merger proposals 
exceed the notification thresholds under merger control review. The 
parties may be required to submit their merger filings and evidence for 
antitrust clearance to the foreign investment approval authorities. 
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